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Terms of Reference 
Consultancy to provide scientific expertise to a project on building consensus on 

the science and law relating to the criminalisation                                               
of HIV transmission and exposure 

 
 
Objective 
 

1. UNAIDS seeks an individual, team of individuals or institution to provide research, policy 
and technical support to a project aimed at building consensus around the latest 
developments in science and law relevant to the criminalisation of HIV transmission and 
exposure. (For a presentation of the overall project see Background and project 
description section below.) These Terms of Reference focus on the science aspects the 
project. 

 
 
Activities to be covered by the consultancy 

2. The individual(s) or institution selected to conduct the consultancy would undertake the 
following tasks: 

 
a. Carry out in-depth review of available evidence relating to key scientific and medical 

aspects of HIV that are pertinent to the policy, legal and judicial discussions relating 
to HIV. The research should use, build on and bring together available 
information/evidence from pertinent scientific sources. This research is not to 
undertake novel investigation into issues that have already been the focus of 
extended analyses. Rather, it is aimed at synthesising and analysing existing 
knowledge and gaps on these issues, as described below, based on the available 
studies and other materials. The purpose of the research is to identify, analyse and 
provide guidance on available evidence, issues in need of resolution, indications of 
consensus/disagreement, and areas requiring further research or consensus-
building with regard to the following issues: 

  
 Per act risk of HIV transmission with regard to vaginal/anal/oral sex, injecting drug 

use, involving people on treatment/without treatment, and other modes of alleged 
exposure, e.g. biting, spitting, splattering of blood 

 Factors and elements affecting (positively or negatively) the risk of HIV transmission 
e.g. stage of infection, viral load, male circumcision, condom use, presence of other 
sexually transmitted infections 

 Impact of treatment on infectiousness 
 Reliability of technology and methods used as evidence in court cases in relation 

to the source, route, timing and identification of HIV transmission, including 
phylogenetic analysis 

 Elements relating to an appropriate scientific and medical characterisation of HIV 
infection under criminal statutes, e.g.  as a “chronic manageable health 
condition” versus “murder”, “manslaughter”, “grievous bodily harm”  

 
b. On the basis of research above, develop a technical discussion paper (15-20 pages) 

summarising findings on key scientific and medical aspects of HIV that are pertinent 
to the criminalisation of HIV transmission or exposure. The technical discussion 
paper should outline, as appropriate, the available evidence, emerging consensus 
and areas requesting further research or consensus building. The paper will be used 
as background/discussion documents during the meeting of scientific and medical 
experts to be organised as part of the project. Themes and topics for the technical 
discussion paper are to be proposed by the consultant for discussion with UNAIDS. 
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The technical research paper is expected to be revised after the experts meeting 
and used as guidance, including for the justice system (prosecutors, judges, legal 
defense) on key scientific and medical aspects of HIV that are pertinent to the 
criminalisation of HIV transmission or exposure. 

 
c.  Participate in regular conference calls with UNAIDS and other individuals or 

institutions involved in the project to discuss various aspects of the project, including 
the format and content of the technical discussion paper; the structure, agenda and 
participants to the meeting of scientific experts; and the adoption, use and impact of 
the conclusions and recommendations of the scientific and medical experts meeting. 

 
d. Participate in two experts meetings and one policy consensus meeting to be 

organised as part of the project. Consultant may be required to participate in any 
other meeting or consultation organised in relation to this project or pertinent for the 
fulfillment of the tasks under the present project. 

 
e. Provide technical support for the organisation of the meeting of scientific and 

medical experts. Technical support in relation to the meeting will include: preparing 
draft meeting agendas, suggesting participants to the meeting, making presentations 
at the meeting, drafting meeting report and other meeting outcome documents.  

 
Working modalities 

3. The consultant will be working under the overall guidance of the responsible officers of 
the Human Rights and Law Team and the Office of the Chief Scientific Adviser to 
UNAIDS in Geneva.  

 
4. The consultant will receive comments/feedback on the draft documents (produced as 

part of this consultancy) from the responsible officer of the Human Rights and Law 
Team and/or the responsible Officer of the Office of the Chief Scientific Adviser to 
UNAIDS, and other individuals or institutions identified by UNAIDS to provide any such 
comments or feedback. 

 
5. In order to guide the consultant, regular conference calls (at least once every three 

weeks) will be held between the consultant, UNAIDS and other individuals identified by 
UNAIDS  to discuss scope, structure, content and format of documents and the meeting 
planned as part of the project. Conference calls will also discuss progress in conducting 
the task described in the present Terms of Reference.   

 
Deliverables 

6. Under the guidance of UNAIDS, the consultant will provide the following deliverables:  
 

 
 One technical discussion paper (15-20 pages; by end April 2011) summarising 

findings on key scientific and medical aspects of HIV that are pertinent to the 
criminalisation of HIV transmission or exposure. The technical discussion paper 
should outline, as appropriate, the available evidence, emerging consensus and 
areas requesting further research or consensus building. The paper will be used as 
background/discussion documents during the meeting of scientific and medical 
experts to be organised as part of the project. The technical paper will later be 
widely disseminated.  

 
 Report of the scientific experts meeting (15-20 pages; June 2011) including 

specific conclusions and recommendations relating to the scientific and medical 
aspect of HIV that are pertinent to the criminalisation of HIV transmission and 
exposure. The report will capture the discussions among leading scientific and 
medical experts on key issues relating to the criminalisation of HIV transmission. 
The conclusions and recommendations from the report will be presented and 
discussed at the policy consensus meeting for high-income countries. The report will 
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also be submitted to the Norwegian Official Committee on HIV Transmission and 
Law and the Global Commission on HIV and the Law.  

 
 Revised technical paper (15-20 pages; July 2011) summarising findings on key 

scientific and medical aspects of HIV that are pertinent to the criminalisation of HIV 
transmission or exposure. The revised technical discussion paper will be enriched 
by the discussions and exchanges at the scientific experts meeting. This paper is 
expected to be used as guidance, including for the justice system (prosecutors, judges, 
legal defense), on key scientific and medical aspects of HIV that are pertinent to the 
criminalisation of HIV transmission or exposure. 

 
 

Timeline 
7. The assignment will take place over a period of several months. The work will 

commence in February 2011 and be completed by December 2011.   
 
8. The timeline for key activities to be undertaken as part of this consultancy is described 

in the table below: 
 
ACTIVITY Date 

 
a. Preparation of background research documents, 

agenda and other materials for experts meeting   
Mid February to end 
April 2011 

b. 2-day experts meetings (one meeting of legal 
experts and one meeting of scientific & medical 
experts)  

May 2011 

c. Submission of experts meeting report  June 2011 
 

d. Submission of revised technical paper  July 2011 
e. Policy consultation for high-income countries Last quarter 2011 

 
 
Background and overall project description (of which this consultancy is part) 

9. Many high-income countries have for years applied criminal law provisions to exposure 
to and/or transmission of HIV. These include countries in Western Europe, North 
America, Australia and New Zealand where the majority of prosecutions have taken 
place.1  The laws have taken the form of HIV-specific laws or have involved the 
application of general criminal law to HIV transmission. Subsequently, many low-income 
countries have adopted such laws. For instance, in sub-Saharan Africa, some 20 
countries have criminalised HIV transmission in the last 5 years.2  Thus, it appears that 
the application of criminal law to HIV transmission/exposure by high-income countries 
may have served and may continue to serve as a “model” for low-income countries. 

 
10. UNAIDS has responded to the debates on, and increasing recourse to, the criminal law 

to punish HIV transmission or exposure by, among others, commissioning a policy 
option paper on the issue in 20023, holding an international consultation on it in 2007,4 

                                                 
1 Global Network of People Living with HIV (2010), The Global Criminalisation Scan Report 2010: Documenting 
trends, presenting evidence. Available on-line 
http://www.gnpplus.net/images/stories/Rights_and_stigma/2010_Global_Criminalisation_Scan.pdf  
 
2 P. Eba (2008), “One Size Punishes All: A critical appraisal of the criminalisation of HIV transmission”, ALQ Sept-
Nov 2008. Available on-line: http://www.aln.org.za/downloads/ALQ%20Criminalisation.pdf. See also International 
Planned Parenthood Federation, GNP+ and ICW (2008), Verdict on a Virus: Public Health, Human Rights and 
Criminal Law. Available on-line: http://www.ippf.org/NR/rdonlyres/D858DFB2-19CD-4483-AEC9-
1B1C5EBAF48A/0/VerdictOnAVirus.pdf  
 
3 UNAIDS (2002) Criminal Law, Public health and HIV transmission: A policy options paper. Available at 
http://data.unaids.org/publications/IRC-pub02/jc733-criminallaw_en.pdf (accessed on 10 October 2010). 
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and with UNDP, issuing a Policy brief on the criminalisation of HIV transmission in 2008.  
The Policy Brief calls on governments to limit the application of criminal law to cases of 
intentional transmission, i.e. where a person knows his or her HIV positive status, acts 
with the intention to transmit HIV, and does in fact transmit it.5 At the heart of this 
position is the need to establish a threshold for criminal responsibility that would serve 
justice in truly blameworthy cases – where the intention to harm can be clearly 
established – while avoiding overly broad application of the criminal law which would 
likely jeopardise the public health interests in encouraging people to voluntarily test for 
HIV and take up HIV prevention and treatment.  

 
11. In April 2009, the Executive Director of UNAIDS called for “the removal of punitive laws, 

policies, practices, stigma and discrimination that block effective responses to HIV”.6  
UNAIDS characterises the overly-broad criminalisation of HIV transmission and 
exposure as one of the punitive laws that should be abandoned, as such laws generally 
suffer from lack of sufficient definition, problems of proof, selective enforcement, and 
may discourage people from HIV testing, prevention and treatment.   

 
12. However, many jurisdictions, particularly in high income countries, continue to prosecute 

individuals for HIV transmission and exposure of others to HIV without sufficient 
understanding of the etiology of the infection, modes of transmission, actual levels of 
risk attached to different modes of transmission, the impact of treatment, value of 
prosecutorial guidelines, or the latest juridical assessments of pertinent legal issues- 
causation, risk, harm and defense. In an attempt to reflect on these developments and 
to expand the body of evidence relating to the science and law that should be taken into 
account in any application of criminal law to HIV transmission/exposure, UNAIDS and 
the Government of Norway have initiated a collaborative research, evidence-building 
and policy project that will: 

 
 Research, marshal and analyse the latest evidence and policy considerations 

relevant to the law and science of HIV transmission/exposure with specific focus on 
high-income countries where there have been significant numbers of prosecutions; 

 provide an opportunity for leading legal, scientific and human rights experts working 
on HIV-related issues to review critical issues relevant to the criminalisation of HIV 
transmission/exposure; 

 facilitate technical and policy consensus-building on these issues among 
stakeholders in high-income countries; and  

 provide input into the work of the Norwegian Official Committee on HIV 
Transmission and Law and the Global Commission on HIV and the Law. 

 
13. The project will review recent scientific, legal, judicial and policy developments relevant 

to the criminalisation of HIV transmission/exposure, including:  
 

 In the United States of America, the National HIV and AIDS Strategy adopted in July 
2010 raises concerns about HIV-specific laws that criminalise HIV 
transmission/exposure in at least 32 states. The Strategy calls on “State legislatures 
[to] consider reviewing HIV-specific criminal statutes to ensure that they are 

                                                                                                                                                             
4 See UNAIDS, International consultation on the criminalization of HIV transmission: Summary of main issues and 
conclusions, 31 October -02 November 2007. Available at http://data.unaids.org/pub/Report/2008/20080919_ 
hivcriminalization_meetingreport_en.pdf (accessed on 12 October 2010). 
 
5 UNAIDS and UNDP (2008) Policy brief on the criminalisation of HIV transmission. Available at 
http://data.unaids.org/pub/basedocument/2008/20080731_jc1513_policy_criminalization_en.pdf (accessed on 10 
October 2010).  
 
6 UNAIDS (2009), Joint Action for Results: UNAIDS Outcome Framework 2009-2011. Available on-line: 
http://data.unaids.org/pub/BaseDocument/2010/jc1713_joint_action_en.pdf 
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consistent with current knowledge of HIV transmission and support public health 
approaches to preventing and treating HIV”.7 

 In January 2008, leading Swiss HIV experts published an article stating that HIV-
positive individuals on effective antiretroviral therapy and without sexually 
transmitted infections are non-infectious.8 This scientific statement has led to 
important discussions in scientific and legal communities worldwide and was 
invoked as evidence in a court case relating to the criminalisation of HIV 
transmission in Switzerland.9   

 There is heightened debate on the use, including in criminal court cases, of 
phylogenetic analysis as “definitive evidence of the route, direction, and timing of 
HIV transmission”.10   

 In Norway, the revision of section 155 of the Penal Code, which criminalises the 
wilful or negligent infection or exposure to communicable disease that is hazardous 
to public health, did not address all the concerns and debates related to this 
provision. The Norwegian National HIV Strategy 2009-2014 therefore called for 
more research on the criminalisation of HIV transmission and its impact on the 
response to HIV. In light of the debates on the criminalisation of HIV transmission 
and exposure within Norway and abroad, the Norwegian Ministries of Health and 
Care Services, Foreign Affairs and Justice established in 2010 a Norwegian Official 
Committee on HIV Transmission and Law that is hazardous to public health to, 
among others, “strengthen knowledge of unprecedented effects of today's court 
practice; and systemise existing and highlight any gaps in evidence based 
knowledge on risk for HIV transmission for persons under effective treatment”.11 

 In June 2010, UNDP launched the Global Commission on HIV and the Law which is 
currently reviewing the evidence on key HIV-related legal issues and will make 
recommendations for an improved legal response to the HIV epidemic.  A part of its 
focus will involve issues around criminalisation of HIV transmission.12 

 On 21 June 2010, the United Kingdom Crown Prosecution Services (CPS) updated 
its legal guidance on “Intentional or reckless sexual transmission of infection” which 
sets out how prosecutors should handle allegations of HIV transmission.13 

 
14. The project’s focus on high-income countries is based on available data which suggests 

that high-income countries currently have the highest number of overall prosecution for 
HIV transmission or exposure.14 Furthermore, by focusing on high-income countries, the 

                                                 
7 Government of the United States of America, National HIV/AIDS Strategy for the United States, July 2010, pp 36-
37. Available at http://www.whitehouse.gov/sites/default/files/uploads/NHAS.pdf.  
 
8 See Vernazza P et al. Les personnes séropositives ne souffrant d’aucune autre MST et suivant un traitment 
antirétroviral efficace ne transmettent pas le VIH par voie sexuelle. Bulletin des médecins suisses 89 (5), 2008  

9 See E. Bernard “Switzerland: Geneva Court of Justice accepts 'Swiss statement', quashes HIV exposure 
conviction” 25 Febraury 2010. Available at http://criminalhivtransmission.blogspot.com/2009/02/switzerland-swiss-
courts-accept-swiss.html.  

10 See E. Bernard “Evidence: Claims that phylogenetic analysis can prove direction of transmission are unfounded, 
say experts”26 November 2010. Available at http://criminalhivtransmission.blogspot.com/2010/11/science-claims-
that-phylogenetic.html.  

 
11 For more information on the mandate of the Norwegian Official Committee on HIV Transmission and Law, see 
http://solutio.no/HivManifestoEng.html  
 
12 For further information on the Global Commission on HIV and the Law, see http://www.hivlawcommission.org. 

13 See UK Crown Prosecution Services “Legal guidance on intentional or reckless sexual transmission of infection”. 
Available at http://www.cps.gov.uk/legal/h_to_k/intentional_or_reckless_sexual_transmission_of_infection_ 
guidance/index.html 

14 See Global Network of People Living with HIV (2010), The Global Criminalisation Scan Report 2010: Documenting 
trends, presenting evidence. Available on-line 
http://www.gnpplus.net/images/stories/Rights_and_stigma/2010_Global_Criminalisation_Scan.pdf 
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project anticipates that evidence and policy consensus on the issue in high-income 
countries would help initiate positive policy developments within these countries and 
encourage countries in other regions to undertake similar processes and consultations 
in relation to the criminalisation of HIV transmission/exposure.  

 
15.  The project is structured around two experts meetings and a possible policy 

consultation for high-income countries on the law and science of the criminalisation of 
HIV transmission, as follows:  

 
 May 2011: A meeting of legal experts on the criminalisation of HIV 

transmission/exposure in high-income countries to consider the latest 
developments/issues regarding the legal, prosecutorial, human rights and juridical 
aspects, as well as what scientific understanding/data is necessary to determine 
appropriately risk as well as the appropriate characterization of HIV infection in 
terms of the legal concepts of “harm”.   

 
 May 2011: A meeting of experts on the science and medical aspects of HIV 

transmission and exposure. It is intended that the meeting will involve leading 
scientific and medical experts who will focus on the understanding/data concerning 
risks involved in different activities and in different forms of exposure to HIV, 
including representatives from various national public health agencies, e.g. 
European Centre for Disease Prevention and Control, US Centers for Disease 
Control and Prevention, Swiss Federal Office of Public Health, Public Health Agency 
of Canada, Norwegian Institute of Public Health, Swedish Institute for Infectious 
Disease Control. 
 
Note: It is hoped that the two experts meetings above can be held back to back to 
provide an opportunity for scientific and legal experts to meet and exchange.   

 
 Last quarter 2010: A policy consensus-building meeting that will bring together key 

policy makers and stakeholders from high-income countries that have a high record 
of prosecuting HIV transmission/exposure to discuss findings from the legal and 
scientific experts meetings, discuss draft guidance, and issue, as appropriate, 
recommendations on key issues. 


